There has been a sudden surge in simultaneous legal disputes between Samsung and
I. Introduction
A new digital revolution is in full gear. Smartphones and tablet PCs have conquered the world in a very short timeframe. 1 Millions of people use smartphones or tablet PCs and subscribe various programs provided by the smartphones in affiliation with relevant service providers. 2 Smartphones and tablet PCs have enabled people to be wired, literally, all the time. 3 These technologies have become an integral part of our daily lives and are significantly changing the way we live. 4 Social network services have changed the method people communicate with each other, the immense potential of which has become evident in recent political elections. Smartphones and tablet PCs have become ubiquitous throughout the world market. These products are advertised, sold and serviced globally at the same time and with the same conditions.
The rise of smartphones has also brought with it a substantial increase in litigation. Since early 2011, legal battles between Samsung and Apple have been plaguing courts in various countries, with the two corporations showing no signs of slowing down. Together, the intensity and frequency of disputes have been elevated with each new lawsuit. The Samsung-Apple disputes have received a great deal of attention from many countries due to the number of jurisdictions involved and the direct effect the litigation has on consumers. In other words, the attention has been largely involved a general curiosity coupled with a practical purchasing-level problem. On the one hand, people are curious to watch epic battles between two global IT giants, while, on the other hand, the result of the litigation may end up prohibiting or limiting the sales of products produced in their in the respective markets.
At the same time, the spike of international litigation has presented a new momentum to evaluate the changing nature of the international community and the resulting impact on international law. The issue of private actors in international law and its legal implications has been discussed mainly in the context of regulating private security companies participating in military activities and enhancing corporate social responsibilities ( "CSR" ) for multinational corporations ( "MNCs" ). But rarely has the issue of emerging 'digital authority'been discussed in the context of international law. The beginning of the digital age may inevitably bring the advent of the digital authority.
We are all aware of how even a brief interruption of internet service can agitate our frenzied need to get our 'digital dose'for the day. If there are corporations that dominate the global digital market, such as Samsung and Apple, their impact will be significant as evidenced by their recent legal disputes. This article aims to analyze this structural issue relating to or arising from the Samsung-Apple litigation from an international legal perspective. This article addresses these disputes not merely from an intellectual property rights perspective; rather, it analyzes these disputes to elicit a systemic implication for international law. This article is composed of six parts including Introduction (Part I) and Conclusion (Part VI). Part II will discuss the recent surge of litigations between Samsung and Apple in multiple jurisdictions over alleged patent infringements. Part III will then look into increasing roles being played by private entities in the international community and the resulting implications on the international legal plane. Based on these discussions, Part IV will explore the unique aspects of the simultaneous clashes between multinational digital giants in many jurisdictions and its effect on the jurisprudence of international law. Part V will present the author' s idea of exploring new paradigm to address this situation. The Samsung-Apple litigation has presented a timely occasion to examine these issues set forth in respective parts.
II. The Surge of Litigation between Samsung and Apple
The smartphone and tablet PC segments are among the fastest-growing markets in the technology sector. 5 Samsung and Apple dominate the global market of smartphones and tablet PCs. In addition to the fierce competition, they are also involved in all-out legal battles in many jurisdictions involving claims of the IPR infringement related to their digital products.
The legal confrontation between Apple and Samsung began in April 2011, when
Apple sued Samsung for patent infringement. Apple claimed that Samsung had copied "the look and feel"of its iPhone and iPad in the production of its flagship Galaxy S line of devices. 6 Samsung immediately responded with its own countersuit against Apple for the infringement of five key patents relating to wireless networking technologies. 7 As of this writing, Apple and Samsung are mounting their legal battles in 30 ongoing lawsuits spanning over twelve different countries and four continents. 8 Existing conventions on the IPRs impose specific obligations on the State parties to adopt administrative and judicial mechanism to deal with the IPR infringements. One of the key elements of the obligation is to adopt a judicial remedy for the victim of the IPR infringement. In addition, the Agreement on Trade Related Intellectual Property Rights ( "TRIPs" ) of the World Trade Organization ( "WTO" ) sets forth a specific obligation to set up administrative, civil and criminal proceedings to deal with IPR infringement. 9 In this case, an aggrieved corporation asks a domestic or foreign court or administrative agency to (1) the expulsion of the product from the commercial chain of the market, and (2) cessation of further entry of the product into the market. 10 As the largest multinational corporations with branch offices and sales organizations in every corner of the world, Samsung and Apple are subject to the jurisdictions of many countries. 11 domestic courts. Thus, when Apple sued Samsung for patent infringement, Samsung found it easy to respond in kind with its own legal actions. A tit-for-tat thus ensued. The disputes center around the IPR infringements in general and patent infringement in particular. The allegations and findings of the IPR infringement are currently major sources of dispute among business entities in many countries. In fact, rapid globalization has increasingly packed the dockets of domestic courts with disputes involving international transactions. 12 The disputes between Samsung and Apple in many jurisdictions may reflect this general tendency in the global community. Perhaps more crucially, however, these disputes also provide a good opportunity to notice the changing paradigm of the international community and to explore the need to examine new concepts of international law.
III. The Increasing Role of Private Entities on the International Legal Plane
Throughout the world, private entities play an increasingly important role, which has been traditionally reserved to and administered by government. 13 Against this backdrop, the international community has become more vigilant when it comes to the activities and regulation of such entities. Also, previously inchoate legal norms are getting firmer in a wide range of areas involving the activities and regulation of the MNCs. 23 In this sense, it is hardly surprising the global impact MNCs like Samsung and Apple have on certain aspects of international law.
Notwithstanding, the discussions so far have mainly focused on how to regulate the behavior of the MNCs in the globalized world so that they can be more responsible in the overall operation of their businesses, e.g., abiding by human rights and labor standards. In contrast, discussions related to the MNCs' structural nature have been much rarer. Examples of such structural issues include coordination (or noncoordination) of jurisdiction among States over the MNCs because the recent SamsungApple clashes in many jurisdictions showcase the inherent limitations of the conventional jurisdictional principles of international law. These structural issues have surfaced due to the unique traits of Samsung and Apple. As they operate in so many jurisdictions, the way they exercise their influence is arguably different from the conventional way other MNCs do. As the international community is standing at the the doorstep of a new digital age, it is now necessary to analyze these 'structural' issues.
IV. The Clash between Multinational Digital Giants and Its Effect
The litigation between Samsung and Apple is not the typical dispute between large corporations. Rather, both in terms of the scope and effect, the Samsung-Apple disputes can be distinguished from other disputes involving the MNCs.
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A. Unique Traits of Dominant Digital Corporations
Samsung and Apple possess and exercise unique influence in the global market. 24 Essentially, these two corporations produce digital devices that allow people to communicate with each other and participate in various kinds of social activities. While there exists a traditional phone function, it is almost incidental; their devices could be more properly characterized as multi-functional personal networking equipment, 25 or what Thomas Friedman predicted about twelve years ago. 26 Considering their market share, Samsung and Apple effectively constitute a duopoly in the production and sales of their respective devices. 27
Literal Omnipresence
The Samsung-Apple disputes have reminded us of the literal omnipresence of the two digital giants. They maintain branch offices and sales outlets in almost all countries in the world, and sell and service their products in thousands of markets. In fact, to them there is one single global market; traditional borders are meaningless from their perspective. No other MNCs are 'omnipresent'as the way these digital giants areviewing the global market as a single unit. 28 Many can remember the simultaneous release of a new item by Apple and the long waiting lines all over the world. 29 Consumers of all regions use the same products with exactly same specifications and download the same application programs. 30 Neither product nor vendor organizes and mobilizes the global market this way. This unprecedented ubiquitousness combined with the global single-market nature may have fueled the fierce litigation between Samsung and Apple across the world. Having a 'global jurisdiction'to resolve disputes in the global smartphone/tablet PC market may be necessary to resolve this unique situation.
Overwhelming Digital Authority
Owning a smartphone an/or a table PC is necessary to participate in the new digital community. People are pressed, in a sense, to purchase these products to keep up with the changing digital environment. 31 They are eager to provide information and connect to the new outer world. 32 Considering their overwhelming market share in the sale of such products and related application services, Samsung and Apple have become magnets of crucial information and sources of significant influence over the daily lives of people. 33 The fact that ordinary people have no choice but to stand idly by and watch the intensifying legal battles between the two giants, is evidence of public' s lack of power. As far as the litigation is concerned, the governments may not seem that much different on this score. Samsung and Apple would sometimes carry more weight than sovereign States; their decisions affect the peoples'lives more directly than governmental policies. 34 Assuming that the influence wielded by the MNCs are more controversial with respect to developing countries, 35 Samsung and Apples dominance in the digital marketplace should further stand out concerning consumers and markets of developing States. 
Non-Amenable to Territorial Confinement
The digital devices manufactured and sold by Samsung and Apple are unique in that they are not amenable to traditional territorial confinement. 36 Their devices provide access to unlimited information at any time. 37 The advent of the internet has permitted this phenomenon, but the existing internet service has still been tied to a physical location, as a person needs a computer and specified connection (either thorough cables or wireless stations). This existing service is not even comparable to the universal access that the smartphones and tablet PCs offer. Although these digital products physically exist in a particular location at a particular point in time, they are consumed on a global basis outside of traditional physical boundaries. 38 The on-the-spot connection provided by the new digital products has largely liberated us from the traditional physical limitations and has enabled multitasking from any location or at any time. 39 Thus, the traditional concept of territorial limitation bears little relevance to digital products and the social phenomenon created by them.
Prone to Patent Litigation
Compared to conventional consumer products, digital products are more prone to patent disputes due to the fast development of information technology and related parts. 40 Fast technological development and ensuing complex patent registration are a phenomenon being observed in all economic sectors. No sector, however, can match the lightening speed and complexities being observed in the information technology sector. Just consider cell phones used a decade ago as compared to today' s current models -a true transformation in all respects. It is even questionable whether smartphones we carry now can still be categorized as a traditional cell phone. 41 Such being the case, the advent of the new digital age naturally brings with it new rounds of patent litigation. This surge has elevated the importance of domestic 36 In this regard, these digital products are different from other major consumer items such as automobiles, household appliances, or other electronic devices. These products also play an important role in the modern society, but they are still based on and geared toward traditional territorial limits. 37 The introduction of iCloud has further cemented this liberation from the physical confinement. administrative and legal proceedings. This is because patent right enforcement in general and patent litigation in particular have been considered to be matters of domestic concern. 42 When it comes to patents, there is no globalized enforcement system because a patent is by itself local in nature. 43 
Digital Divide
Moreover, given the new capabilities of the ever-improving digital technologies, their availability or non-availability has significant consequences on the daily lives of people. 44 Access to these devices is critical to keeping up with the new social paradigm shift. The term, 'digital divide'refers to the social gap between those who have access to new products and those who do not. 45 How many times have we been frustrated by the slow and sporadic internet connection we experience in certain countries? Such a digital divide can emerge not only at the individual level, but also at the national level; a State' s overall limitation of access to these items could put the general public at a significant disadvantage in terms of economic development. 46 In other words, the divide can take place both domestically and internationally. 47 The patent clash between dominant digital corporations is designed to completely exclude the competitor' s products from the domestic market of a country. 48 By nature, the patent disputes are all-or-nothing games. 49 When two rival corporations respectively initiate proceedings in multiple countries at the same time under a tit-fortat strategy, the two corporations will have possibly won in some jurisdictions and lost in others. What ultimately emerges is the situation where the domestic markets of many countries are divided by the duopoly of the corporations along the territorial borderlines. Under these circumstances, importation or sales prohibitions of a key product in one country would impose the digital divide on the people of that country. As the society becomes further digitized and more wired, failure to ensure access to preferred products, whether triggered by financial reasons or regulatory sanctions, will only serve to widen the digital divide. 50 Therefore, legal battles between digital giants carry immediate and significant effects for the lives of laymen. To the extent the IT products function as an important tool to connect to the world, inability to purchase such products would significantly affect the way people live their lives. 51 Such absence or inability would lead to a number of problems. First, people in a given jurisdiction would be deprived of choice when making a purchase. Second, a division of global digital markets following the contours of national boundaries may hamper the critical emergence and development of the global connection in cyber space. Since one of the primary purposes of digital development is to lessen territorial confinement and physical boundaries, it seems ironic that the litigation flooding the IT sector is maintaining or even strengthening territorial division.
C. Chain Reaction in Multiple Jurisdictions
The unique traits of IT corporations and digital products have put the ongoing patent disputes between Samsung and Apple in a new dimension. The omnipresence of the corporation in a single global market has prompted the two corporations to compete fiercely in every country. Under these circumstances, heated competition can easily escalate into litigation and engulf multiple jurisdictions very quickly. As competition in the single global market increases, absent a global patent forum, mobilization of respective domestic courts is inevitable.
This may explain the sudden flooding of patent disputes in the domestic courts of various countries. It basically comes down to an awkward situation where domestic courts of many countries are simultaneously mobilized to settle the disputes between the two private entities. Samsung and Apple are taking advantage of the legal . 51 One expert opined that: "The legal battle between the two companies was not in the interest of the consumers as it might result in sales of products being affected, and then arguably, it is the duty of the authorities to play a role in addressing the issue."See BBC News, supra note 5.
apparatus of the countries in which they conduct their businesses.
D. Effect on International Legal Jurisprudence regarding State Jurisdiction
Jurisdiction has been an important topic of international law. The jurisdictional discussions of international law, however, have mainly dealt with situations where a 'single'dispute is lodged at a court of a 'single'country. Concurrent litigation in multiple jurisdictions, as being observed at present, has been hardly been discussed by scholars of international law. For better or worse, the Samsung-Apple disputes are now raising this issue. It is in this context that sometimes extraterritorial application of jurisdiction, which is the assertion of a State' s sovereign authority beyond its borders, 52 stokes controversies. Traditionally, a State' s legal power is limited to disputes with its own borders. The concept of extraterritorial jurisdiction was also perceived to be the violation of State sovereignty, which is one of the most fundamental principles of international law.
Jurisdiction under International Law
Jurisdiction under international law can be defined as a "sovereign State' s power and authority over persons, property and events." 53 Jurisdiction then is usually divided into two categories: prescriptive jurisdiction and enforcement jurisdiction. 54 The former is a State' s sovereign authority to prescribe what is legal or illegal, 55 while the latter is the power to enforce the law as prescribed. 56 Prescriptive jurisdiction then includes five bases: (1) Territorial Principle; (2) Nationality Principle; (3) Passive Nationality Principle; (4) Protective Principle; and (5) Universality Principle. 57 A State can choose one or multiple jurisdictional principle(s) out of the five bases depending upon the situation it attempts to regulate. 58 At the same time, it should be noted that jurisdictional principles under international law are basically 'permissive rules'rather than 'obligatory rules.' 59 As such, in most cases, it means that a State may exercise jurisdiction in a particular Id. situation or refrain from exercising its jurisdiction. 60 International law recognizes 'jurisdiction'as lying in the hands of individual States. Jurisdiction is permitted as long as it is based on the principles set forth in international law (as for the prescriptive jurisdiction) and enforced within its territory (as for the enforcement jurisdiction). Indeed, the permissive nature of jurisdictional rules under international law may underscore a possibility that States involved in an event sharing a common nexus can pursue coordination of competing or overlapping jurisdictions among them, unless their domestic interest is seriously undermined.
Jurisdiction as an Inherently Municipal Issue
Jurisdictional discussions under international law have been inherently confined within national boundaries. It is true that prescriptive jurisdiction can sometimes extend beyond borders, but enforcement jurisdiction, which is directly relevant to domestic patent litigation, is always restricted to the territorial boundaries. 61 As far as the enforcement aspect is concerned, all these discussions are fragmented and compartmentalized under international law; that is, judicial proceedings take place in each State with all different outcomes, the effect of which is enforceable only within the territory of each State. The discussions rarely go beyond the national boundaries so as to take into consideration existence or exercise of jurisdiction by other States.
This fragmented approach may not adequately address the fast globalization and exploding inter-State transactions that we are now observing. 62 Especially, the traditional concept of the national borders is almost meaningless with the development of information technology. A global convergence is taking place in all sectors; the trend is noticeable in the field of information technology and cyber space activities. 63 Thus, although a fragmented approach to jurisdiction has worked fine with traditional issues and events occurring inside the national boundaries, 64 it may not work with something transcending geographical boundaries. Fragmented jurisdictions may not be able to cope with converged activities taking place on a global scale, which have surfaced in other areas such as telecommunications and the internet. However, they are still tied to jurisdictional limitations one way or another. While the previous convergence can be considered to be only geographically limited and temporally sporadic, the recent convergence regarding the new digital products is arguably ubiquitous and constant. The lives of consumers have now been tightly integrated into this converged dimension.
The tension between fragmentation and convergence is especially noticeable in the patent litigation of digital products. Even as digital products become more global, patent law still remains within the territorial limits of States, 65 as registration and enforcement of patents are still exclusively reserved to the hands of individual States. 66 Jurisdictional principles have generally evolved in a way that expands the jurisdiction of individual States, as best evidenced by the effects doctrine. 67 The expansion has mainly strengthened the fragmentation of national jurisdictions of individual States. The fast emerging situation, however, would arguably require adjustment of existing jurisdictional principles to keep up with the introduction of unprecedented spread of borderless activities.
V. In Search of a New Paradigm
In summary, the recent clash between Samsung and Apple showcases the limitations of the existing paradigm regulating the leading MNCs with dominant power in the global market. The traditional concept of jurisdiction may be unable to effectively address the concerns of the States and corporations. An argument can be made that the situation requires consideration of exploring a new paradigm to be applied in this instance. 
A. Regulation of the MNCs' Abusive Utilization of Jurisdictional Rules
The first issue is to regulate the abusive utilization of jurisdictional rules under international law. An 'inconvenient truth'is that some MNCs now seem more influential than not a few sovereign States. 68 Their global influence can be felt in many respects. The fact that they can simultaneously finance and manage numerous proceedings at a dozen or so States indicates that the legal sector is no exception. The recent phenomenon shows that these digital giants are willing to go to the courts of many countries so as to achieve their business goals. Put differently, these corporations now aggressively utilize the jurisdictions of various States for the purpose of maintaining their competitive edge in the global market. Jurisdictional concepts have been developed to ensure that a sovereign State can exercise its authority over an event or a person. 69 This situation, however, seems to be the other way around. When corporations voluntarily come to selected States to further their authority over an event or a person, the State judiciary becomes a pawn in the game between those corporations. This phenomenon is more serious than forumshopping, which is a serious problem in and of itself; rather, it could be called 'forummobilizing.'The present jurisdictional principles under international law, however, apparently fail to provide sufficient jurisprudence to regulate the behavior of the MNCs in this context. If this phenomenon is left unchecked, the dominance of digital corporations may rise to the level of threatening the basic framework of the Statecentered international community. If the international community develops jurisprudence that can identify and restrict abusive utilization of multiple jurisdictions by the MNCs, this would constitute a meaningful first step for international law in adopting a legal framework to regulate their behavior.
B. Mismatch between Jurisdictional Rules and the Digital World
The second issue is to recognize the apparent mismatch between the jurisdictional rules and the new digital world, and find ways to bridge the gap. So far the discussions on jurisdictional issues in the context of the digital world have mainly focused on who has jurisdiction over cyberspace. 70 However, these discussions have not been directed at dealing with the mismatch between the traditional rules and fast changing reality in the new digital age. The mismatch can be found in the following two aspects.
Global Competition with Local Jurisdiction
The conventional framework of jurisdiction will continue to work if litigation takes place in a single or relatively few State(s). 71 The purpose of such litigation would be to address local competition through a local court. Such symmetry, however, is lost in the case of the Samsung vs. Apple disputes. Here, lawsuits have been lodged in a large number of major jurisdictions to address a problem which is essentially related to a single global market. Regardless of the number of separate domestic jurisdictions being mobilized, the nature of the jurisdiction still remains local, because a concept such as transnational jurisdiction or global jurisdiction does not exist in general or with respect to patent issues in particular. Thus, we have a ill-matched situation of 'global' competition with 'local'jurisdiction. Such a situation may cause structural problems. As the objective of the litigation is to address global competition, a chain reaction of lawsuits in as many jurisdictions as possible seems almost inevitable. Due to the unique exclusionary effect of patent disputes, consumers end up suffering in the end.
The mismatch also makes it more difficult to offer a final resolution of the dispute. Although essentially the same legal claims are involved in each case, the outcome of the legal proceedings in a large number of jurisdictions may all differ following the technicalities and small factual variances. When these outcomes are reviewed on an individual basis, there would be no problem. However, when one takes a step back, a different picture emerges. Essentially each case raises the same issues, but the results rendered very depending on the State. As seen in medieval feudalism, a victor may turn out to be the ruler of a fief, but a neighboring domain will be ruled by another lord. Under these circumstances, the necessity to address the mismatch appears obvious.
Global Influence with Local Responsibility
Another kind of mismatch arises in the form of global influence with local Ⅴ upftw¤P¤AQIPQB ntvoh¤wG¤fqqmf 133 responsibility. Corporations like Samsung and Apple exert and enjoy 'global' influence. But they are liable for the patent violation only at a 'local'level. The mismatch of dimension between influence and responsibility would not be able to guide the digital giants in the appropriate direction as the market and consumers demand.
This mismatch would seem to intensify in the future because of the specific obligations imposed by the WTO' s TRIPs. The TRIPs sets forth detailed obligations for all member States concerning patent protection. 72 The focus of the TRIPs is to impose specific obligations on each member to effectively enforce its 'domestic'IP laws including patents. 73 Some countries even enter into agreements to further enhance the 'domestic'enforcement function among like-minded countries. 74 All of these enforcement covenants are designed to operate within the jurisdictional principles of each country. 75 Then, the enforcement of the domestic laws and regulations may vary significantly, even with similar substantive provisions, as a result of different cultural and social backgrounds among the States. 76 A different level of domestic enforcement would lead to that of responsibility for the entities involved. Consequently, the level of responsibility that these corporations may assume would not square with the level of influence they exert in the global market.
C. Addressing the Mismatch
The next issue is how to address the perceived mismatch. Is there a way to adjust 134 ufnjo¤wff 72 TRIPs Agreement arts. 27-34. 73 Id. arts. 41 & 61. The official title of this dispute is "China -Measures Affecting the Protection and Enforcement of Intellectual Property Rights (DS362)."In this controversial dispute, the United States alleged that the criminal enforcement system of China regarding violations of intellectual property rights failed to carry out China' s obligation under the TRIPs, most notably Article 61 of the agreement. China, in turn, argued that each member has considerable leeway in formulating and administering its own criminal enforcement mechanism under international law and the TRIPs, and that the TRIPs do not allow intervention by a State with an issue that is reserved to a purely domestic domain of another State. 74 For instance, Australia, Canada, the European Union, Korea, Japan, New Zealand, Singapore, Switzerland and the 4. Parties to a proceeding shall have an opportunity for review by a judicial authority of final administrative decisions and, subject to jurisdictional provisions in a Member' s law concerning the importance of a case, of at least the legal aspects of initial judicial decisions on the merits of a case. However, there shall be no obligation to provide an opportunity for review of acquittals in criminal cases.
jurisdictional principles or to coordinate jurisdictions being exercised by multiple States over an issue that is the same in essence or at its core?
As the exercise of jurisdiction is the most vivid expression of national sovereignty, one cannot certainly force a country to exercise or give up its jurisdiction. 77 Such an action would constitute violation of international law as intervening into other nation' s domestic affairs. 78 Exercise or non-exercise of jurisdiction is a deliberate choice to be made by an individual country in a particular situation. From this basic principle, there will be an inherent limitation in exploring ways to adjust State jurisdiction in this regard. 79 Amending the current jurisdictional rules or creating a new one will be thus a quite difficult task to achieve. In an effort to amend the existing jurisdictional rules, e.g., one may advocate the concept of global jurisdiction, referring to jurisdiction over a single global market as a new form of prescriptive jurisdiction under international law. Under this scheme, a MNC may select one jurisdiction to raise patent infringement claims relating to its competition in a single global market. Once a jurisdiction is selected and a claim is filed, the corporation is precluded from submitting the same claim to other jurisdictions. A fundamental overhaul like this, however, would cause much criticism and invite delay. So, it may be appropriate to explore ways to address the mismatch problem in a manner that does not significantly deviate from the present framework. By way of example, the following approaches could be contemplated in this regard.
Exploring Forum Non Conveniens Jurisprudence
First, there is some room to maneuver for an individual State to address the problem. The critical prerequisite to pursue this alternative is for the States to be appraised by the problems of the present situation. A consensus should be formed that if this situation remains unattended, it is the international community as a whole that stands to lose as a result of the explosion of duplicative and abusive lawsuits. Assuming that a critical mass of consensus for concerted action emerges, individual States may adopt a course of action in which it refrains from exercising unnecessary or duplicative jurisdiction in a situation like the Samsung-Apple dispute. As noted above, the principle of jurisdiction under international law is simply a permissive rule and non-exercise of jurisdiction, even though a jurisdictional basis is somehow established, does not necessarily constitute violation of international law. 80 In many instances, actually, we observe States refusing to exercise jurisdiction despite the plea of other countries, if doing so would harm its national interest. 81 Consequently, it seems not to be a specific obstacle that hinders a State from being more cautious and prudential when it comes to exercising jurisdiction in situations involving particular types of disputes. Non-exercise of jurisdiction could thus become an issue under respective domestic law, if there is one which mandates exercise of such jurisdiction.
This prudential approach may be in line with the doctrine of forum non conveniens, which is designed to leave a dispute within the jurisdiction that can best handle it. 82 The patent infringement claims that are raised in the Samsung vs. Apple disputes involve essentially the same underlying factual issues. Among a large number of States that can or are requested to exercise jurisdiction over the same issues, there may be one or several jurisdictions that could best hear and handle the dispute. If so, other States might consider applying the forum non conveniens jurisprudence. 83 In fact, in recent international litigation, international courts tend to underscore the importance of putting substance over form. 84 In light of this rationale, as long as a sufficient nexus, . Although a court may have in personam or in rem jurisdiction, it may choose not to assume that jurisdiction. The common way that courts do so in international disputes is by invoking the doctrine of forum non conveniens. In essence, this allows a court to decline to hear a case that can also be heard elsewhere if it is either inconvenient or unfair for the forum court to do so. In determining this, a court will consider: (1) the private interests of the parties (i.e., the ease and cost of access to documents and witnesses); and (2) the public interests of the forum (i.e., the interests of the forum in the outcome of the dispute, the burden on the court to hear the case, and whether another forum has a much greater interest in the outcome of the dispute). See Gulf Oil Corp. v. Gilbert Case, 330 U.S. 501, 508-509 (1947) . 83 In addition, the Court confirmed the District Court' s assertion that, although there is ordinarily a strong presumption in favor of the plaintiff's choice of forum, the presumption applies with less force when the plaintiff is foreign. See Piper Aircraft Co. v. Reyno Case, 454 US 235, 255 (1981) . 84 This approach is also supported by the Appellate Body precedents. In U.S.-Zeroing (EC) (21.5), the Appellate Body explicitly upheld the nexus based approach while rejecting a "formalistic reliance on the date of issuance [of the individual measures]."It held that:
The relevant inquiry was whether the subsequent reviews, despite the fact that they were issued before the adoption of the recommendations and rulings of the DSB, still bore a sufficiently close nexus, in terms of nature, effects, and The panel also Stated that the question it must consider "is whether it is appropriate to consider these measures jointly in our both legally and factually, is confirmed to pronounce an authoritative decision in a dispute involving many jurisdictions, the court of the State might attempt to hear the dispute and render a judgment.
Diluting All-or-Nothing Judgment
If States can amend or enact domestic laws and regulations to alleviate the winner-takeall outcome, that would play an important role in addressing the perceived mismatch.
As discussed, an all-or-nothing judgment would further expedite the fragmentation of the global markets along a State' s borders, which does not reflect the reality of single global market competition. States could discuss introducing domestic legal mechanism where a judgment or remedy less stringent than a total exclusion from the market can be rendered. The problem here, however, is that the IPR infringement often requires such a drastic measure. 85 The basic approach adopted by the relevant IPR conventions including the TRIPS may be revisited in the future to tackle this problem.
Expanding the MNC Code of Conduct
There are also some areas in which corporations themselves can take some remedial action. As shown in the example of the UN Compact, the MNCs may pledge themselves to refrain from abusive exploitation of jurisdictions of many countries in a retaliatory effort to secure dominance in the global market. As noted above, the MNCs have adopted codes of conduct in certain areas such as human rights or labor standards. Although these codes of conduct are voluntary and do not involve legal obligations, its long-term impact as soft law is still meaningful. 86 Thus, the MNCs may also consider subscribing to voluntary regulation to denounce frivolous or unnecessary litigation whose main purpose is to achieve commercial advantage in the global market, as opposed to seeking a good faith remedy for injuries suffered. Although it may be difficult to discern what constitutes good faith or not, it would at least provide a meaningful first step to guide the MNCs in an appropriate direction. In fact, this pledge of the MNCs may apply not only to lawsuits between themselves, but also vis--vis States. It is becoming a real obstacle for many governments to deal with the lawsuits initiated by the MNCs operating or investing within their territories. The FTAs and the BITs have enabled the MNCs to bring legal proceedings at an international tribunal against foreign governments. However, these proceedings are sometimes utilized for trivial purposes. 87 From this perspective, the suggested pledge might be meaningful for many purposes under the present circumstances of the international community. The UN-led discussions on the CSR, however, have not had an opportunity to consider this issue thus far. 88 
Adopting a Treaty Harmonizing Jurisdictional Overlap
As discussed above, the traditional jurisdictional rules are designed to lock the dominant digital MNCs in a web of endless domestic lawsuits. One of the solutions to break this web would be for the international community to consider the possibility of adopting a treaty harmonizing respective jurisdictions in either cyberspace or examining patent disputes. In the substantive area of patent law, actually, the efforts to achieve harmonization among the patent laws of respective countries are already being made. 89 In addition to the substantive provisions, the harmonization of jurisdictional rules can be also contemplated in this regard. Harmonization is warranted because, to the extent the domestic laws and judicial proceedings reflect different cultures and civilizations, the fragmentation of the judicial proceedings for an essentially global issue could lead to unexpected and unnerving tension. 90 Through such a treaty, States may assume obligations to adjust their domestic laws, regulations and jurisprudence towards enhancing the harmonization with those of other States. One may recall the fact that national courts, though with many limitations, have played an important role for the development and refinement of international law. 91 In spite of a different context, the problem caused by fragmentation has attracted international attention in other international adjudicatory proceedings. 92 This trend may further evidence the importance of enhancing harmonization rather than fragmentation.
Relevant Examples a. EU' s Aviation Carbon Tax Imposition
A recent jurisdictional dispute among major countries raises the necessity to enhance harmonization of jurisdiction between concerned States. This dispute concerns the EU' s imposition of aviation taxes to curb greenhouse gas emissions. Starting from January 1, 2012, the EU finally included the aviation industry in its CO2 Emission Trading System and started to impose extra taxes on airliners. 93 Actual payments will not take place until 2013, but the system has been already implemented. 94 All foreign airlines are also subject to this new regulation as long as their aircrafts land or take off using airports in EU countries. 95 Violators will be punished with hefty fines. 96 Many countries are affected by this new measure including the United States, China, India and Russia. These countries have criticized the EU law harshly. 97 The criticism is largely based on the nature of the measure as extraterritorial application of a domestic law. 98 The measure covers all foreign aircrafts even if a major portion of a flight occurs outside the airspace of the EU. 99 Other countries argue that one country' s unilateral pursuit of a solution may fail to find an ultimate solution and the real solution can only be found at discussions and coordination through an international forum such as International Civil Aviation Organization ( "ICAO" ). 100 The rift wrought by the EU measure exemplifies the importance of coordination among States in dealing with 'global'activities involving multiple countries' jurisdictions. It supports the proposition that a 'global'problem under individual jurisdictions can only be properly addressed by a global solution. At the core of all these phenomena lies the tension between the national sovereignty (including jurisdiction) and globalization. The more critical task now seems to attain a coordinated effort between the States.
b. Long-Arm Jurisdiction of Antitrust Laws
Another relevant example in this regard is the gradual accumulation of consensus among States regarding the change of jurisdictional principle for antitrust laws. At first, quite a few countries criticized the long-arm jurisdiction of the U.S. antitrust laws as a violation of international law. 101 The criticism was triggered by the extraterritorial application of its U.S. antitrust law by U.S. courts for action taking place in another country, which violated one of the most fundamental tenets of territorial sovereignty. 102 In spite of this criticism, other countries have now adopted their own antitrust statutes modeled after the U.S. law. 103 Although this expansive application of the jurisdictional principle has been gradually justified by the so-called 'effect doctrine,'the increasing acceptance of the new jurisdictional concept has been arguably prompted not by the advent of a new theory, but by the changing reality that requires such expansive application of jurisdiction to price-fixing activities on a global scale. This shows that at least in the area of antitrust law a new jurisdictional principle has gradually taken root in the international community permitting long-arm jurisdiction of antitrust regulation. 104 An attempt to address the jurisdictional problems in the new digital age may also be able to garner gradual support, if the market demands such a change. 105
VI. Conclusion
The impact of rapid globalization has been recognized in many areas. The surge of mega corporations has made this situation ever more visible and phenomenal. These corporations exist in multiple jurisdictions concurrently, exerting significant influence over the fate of ordinary people. In some instances, these companies'power and influence dwarf the sovereign States in which they operate. Simultaneously, we are now experiencing unprecedented digitization in our daily lives.
The combination of globalization and unprecedented digitization presents us with a new set of questions and tasks. The recent patent disputes between Samsung and Apple spanning over a large number of jurisdictions offer an interesting portrait of what needs to be handled. One of the critical questions and tasks in this respect is the apparent mismatch between the rules of jurisdiction under international law and the actual competition in the global marketplace.
These two digital giants compete in one single global digital equipment market. Their smartphones and tablet PCs are advertised and sold over the whole global market virtually at the same time and under the same conditions. To these two corporations, the territorial boundaries are as meaningless to their business models. Also, the advent of a digital society has given these companies unprecedented power and influence over individuals and societies. Their products are not merely a communication device, but rather a major infrastructure of the digital society. Corporations that provide key components of such infrastructure are destined to exercise a significant amount of influence. What we observe now is a new digital authority that targets one single global market, while exerting significant influence over our daily lives.
In accordance with this drastic change, the traditional notion of jurisdiction under international law is fragmented and compartmentalized. Each sovereign State possesses its own jurisdiction and exercises it within the confinement in its own territory. This jurisdictional canon would not pose a problem if the event causing the invocation of the jurisdiction happened within a domestic territory of a State alone or within the territories of a small number of States. The situation, however, is quite different when the event at issue is taking place in a different dimension such as cyber space or a single global market like the smartphone market. Unfortunately, the traditional criteria used to allocate jurisdiction seems to be ill-fitted to respond to the new challenges unfolding. Unless this issue is addressed properly, the mismatch between the jurisdictional norms and the real market situation would exacerbate the problems in the future.
Without necessarily disrupting the present framework of jurisdiction under international law, the international community may be able to alleviate or avoid the current problems. Coordinating jurisdictions among multiple States through the application of forum non conveniens or introduction of domestic laws that can dilute an all-or-nothing outcome in patent litigations are good candidates to pursue in this respect. Another alternative in this regard is to adopt an international agreement dealing with harmonization of domestic jurisdictions when essentially involving the same issue or a single global market. Facilitating the adoption of voluntary codes of conduct for corporations to refrain from frivolous litigation will be still another significant alternative. The jurisdictional concepts of the analog age may now have to be changed to face with the issues of digital age.
